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SPLITPRIMARY.

Senator Caldwell Defends His
Bill.

ernor and not for United States sen-
ator it is supposed. s

At theregular session of the legis-
lature, when Stubbs and his ''stand pat-
ters" formed an "alliance with the Dem-
ocrats for the purpose of defeating the
Fitzpatrick-bill- , Stubbs mustered. 53

votes against 48 for the opposition, and
thereby defeated the - approval of the
report of the conference committee
which favored the Fitzpatrick bill. ,

The way the vote stood at that time
was as follows:

Ayes (for the approval of the confer-
ence report favoring the Fitzpatrick
bill) Archer, Banks, Beeson, , Bird,
Boyle, Brierley, Cowan, Craddock, Cun-
ningham, Elstun, Enright, Finley, Ges-ne- r,

Haskins, Helmick, Holden of
Wichita,' Holdren, Husey, Hutchison,
Jeffries, Jones, . Kiff, t Kinnison, Leh-
man, Leland, Leydig, . Miller, Mitchell,
Montee, Morgan of Reno, Padgett, Pat-
terson, . Pomeroy, Ransom, Reynard,
Rich. Richmond, . Rochester, Ryan,
Schmidt.- - Shepard, Snyder, Taylor, Um-holt- z,

Wescott, Wheeler, Woodhouse
Simmons 48.

Nays (Against conference report):
Adams, Berryman, Blaine, Brown, Cole,
Cottingham, Crumly, Davidson, Davis,
Davison, Ferguson, Fisher, Flanlgan,
Foley, Fraser, Gants, Guyer, Ham,
Hart,- Hendricks, Ingalls , Johnson,
Kirtland, Lander, Lennen, Martin,
Mercer, Morgan of Hodgeman, Mur-
phy, Neihart, O'Conner, Oshant, Peter,
Plumb,Pohlman,Price, Rail, Rockefeller,
Roush, Sherer, Skinner, Stannard,
Stockton, Stone, Stubbs.Sweeny, Swope,
Tannahill, Thompson, Tredway, War-
ren, Wells, White 53.

Some Question has been raised as
to the right of the legislature to com-
pel a voter to step up to the voting
place at the primary election and de-cla- re

his politics. The Democrats
claim that such a provision in the law
Is illegal, and they therefore insist
upon a secret ballot.

However, the supreme court of
Illinois, in passing upon the primary
law enacted in that state, holds
squarely that the voter who desires to
vote at a primary can lawfully be
compelled to declare his politics.

The Illinois supreme court refused
to knock out the Illinois primary law
on that ground, but it did knock out
the law on the ground that the law
gave to the county central com-
mittees the right to divide up their
counties into voting districts, a
power which it was claimed could
only be delegated to state officials.
The Illinois supreme court also held
that the title of the act was defective.

A poll of the house is being made
today on the guarantee deposit bill.
Up to noon about half of the mem
bers of the house had been seen, and
a great majority said something like
this:

"I.; am in favor of a guarantee de
posit law, provided it is properly
safeguarded." -

The ideas of what constitutes
proper safeguarding" varies all the

way from a mutual insurance plan,
with which the state has nothing to
do at all, to the plan by which the
state Is to raise a million dollar
ar.iarmee-nrid.an- d- --reqnf re-- . - Asvery
bank to take out chips in the game.

Just before adjourning today for
dinner, the house passed a resolution
appropriating to itself the sum of $5
per member to pay for postage
stamps. This is an ancient method
of extracting a little extra money
from the state treasury. It used ' to
be custom to hit the state for, about
$20 postage money, but the amount
has been trimmed to suit these days
of reform.

Robert Stone's bill authorizing a
levy for the benefit of Marshall's band
was passed this morning In the
omnibus. This bill is intended to

correct the error in the bill passed
at the last session. Under the cor-
rected bill the city can raise about
ji.&U'i a year tor the benefit of the
band.

The house this morning passed an
omnibus bill containing 20 local bills.
This took in all the local bills ready
for consideration.

C. B. Kirtland, chairman of the
committee on assessment and taxa-
tion announced this morning that the
tax committees of the house and sen-
ate will hold a joint session this even-
ing at 8 o'clock, provided the house
or senate is not in session for the
purpose of deciding what amend-
ments shall be made in the tax laws
of the state.

TWO CENT LAW VOID.

Pennsylvania Supreme Court Declares
It Unconstitutional.

0
Philadelphia, Jan. 20. The two

cent railway fare now in force in
Pennsylvania, was today declared un-
constitutional by the state supreme
court, which handed down an opinion,
affirming the decision of the common
pleas court of Philadelphia, renderedlast September. The vote of the court
was four to three, the dissenting ooln-io- n

being handed down by Justice
Meistrezat.

The railroad contended . that the
law was unconstitutional in that itwas unreasonable and confiscatory,
and the court in a decision sustained
the company's contention.

The decision say:
"The corporation is entitled to makea fair profit on every branch of its

business subject to the limitation thatits corporate duties must be per-
formed even though at a loss.

"What is a fair profit is a highly
complicated and difficult question. The
court below availed themselves of allthe best evidence that was offered or
shown to be attainable, considered it
with patience and care and their con-
clusion that the enforcement of theact of 1907, against the complainant
would do injustice to the incorpora-
tors is beyond! just criticism."

It is not likely that an appeal will
be taken and today's decision may beregarded as final.

DESTROYS GLASS PLANT

A Fire In the Sunflower Works at Cof-feyvil- le

Does $100,000 Damages.
Coffeyville. Kan.. Jan. 20. Firehere Sunday destroyed the Sunflower

Glass company's plant, causing a loss
of $100,000.

The property was only partiallv in-
sured. The plant had been closed
down for several months. B. T. Burkeof Indiana, the principal owner, hasbeen here for some time preparing toopen the plant today. It employs 400
men.

TELLSJTAGAIN.
Mrs. Harry K. Thaw Repeats in

Court the Story

Told to the Jury at Her Hus-band- 's

First Trial.

MANY INTERRUPTIONS

From Jerome Interfere With the
" Dramatic Effect.

Plan to Exclude the Public Was
Turned Down.

VW Vn.lr Tan A .

objection of District Attorney Jerome
who declared the ' recital three
years before the tragedy could have
had no effect on the defendant's
mental condition at the time he kill-
ed Stanford White, Mrs. Evelyn Nes-b- lt

Thaw took the stand at the trial
of Harry K. Thaw, her husband, to-
day and told again the story of her
alleged experiences as a irl ot Ityears In New Tork, of her meetin
witn Stanford White, of the house ot
the velvet swing and the mirrored
room; all, she declared, exactly as she
told it to Thaw In Paris in June, 190a, '

when he had asked her to become hit
wife. - The story was told to a filled
courtroom, Justice Dowllng having
overruled the motion of District Attorney Jerome to close the. door ta
all persona not officially connected
with the ' case. Mr. Little-
ton for the defense, refused to Join In
the motion, saying he preferred to
leave tne matter . entirely to the dis
cretion of the court.

Toung Mrs. Thaw's voice broke at
one time during her recital, and the
defendant also wept; but the electrlo
effect of the testimony as given - lastyear, was missing. This was largely
aue to tne course or tne district attor-ney who Interposed an almost contin-
uous stream of objections and was
nearly always on his feet standing
Just between the witness and the de-
fendant. The attitude of the prose-
cutor awoke a tone of defiance in the
witness' voice and this did not' aid
the story; but the jury and spectators

There wae no variance In the reci-
tal from last year's narration, but It
was shorter, at the instance both of
the court and of the district attorney.
Mr. Littleton resented Mr. Jerome's
manner several times and once pro-
tested against the prosecutor attempt-
ing to lecture the witness.

Just before the luncheon recess
Mrs. Thaw reached the - story of
Thaw's attempt to take his life by
drinking a . .. botife of, .laudanum at
Monte Carlo,' In-18- In thatyear he had threatened to do. the
same thing in New Tork, and had
wanted her to Join him. She hum-
ored him and diverted his attention.
When he swallowed the poison at
Monte Carlo, he was alone.

IN HIS STEPS HER SOLACE

Beatrice Gordon, Who Killed a Man,
Clings to Volume.

Denver, Jan. 20. Since her arrest
on the charge of murdering William
O. Shirey,- - chief clerk in the office of
Sheriff .Nis bet, Beatrice Gordon has
turned to the reading ot religious
books for solace. All ' Wednesday
night, until the lights in her cell in
the matron's quarters at the city jail
were extinguished. Miss Gordon spent
her time in reading "In His Steps." by
the Rev. Charles M. Sheldon of To-
peka, Kan., the Congregational clergy-
man who attained fame by editing for
one week a newspaper as Jesus would.

When removed to the county Jail
yesterday, she clung to this book as
among her most cherished treasures
and as soon as Installed In her new
quarters- - continued its perusal. She
also took with her copies of the daily
papers, but her most prized possession
apparently was the religious novel, tha
reading of which seemed to bring her
great comfort.

TORE HOLE IN ROOF.

A Bomb Exploded In a Big Office
Building.

Hammond, 111., Jan. 20. A bomb ex--
plosion in the finest office building in
town yesterday startled and mystified
the police and Inhabitants of Ham
mond.

The building is called the Sldmon
tli f,TTiA hlock and in it are thA nffifaa
of the Hammond board of trade, near
which the explosion is said to have oc-

curred.
A bomb filled with dynamite and at

tached to a time fuse went oft with a
tremendous report ana everybody with-
in a distance of several blocks felt the
shock. Dishes and windows were rat-
tled and the alarm was general. The
explosion tore a hole In the roof big
enough for a man to drop through. It
is a miracle no one was injured as there
were a number of men In the building
at the time.

Besides the board of trade, the build-
ing is occupied by the Lake County
Dally Times and numerous professional
men.

SUMMER DAY AT CONEY.

Twenty Thousand People Go Out From
New York City.

New Tork. Jan. 20. Bright sunshine
and balmy breezes made Coney Island
look yesterday almost as it does in the
summer time. It is estimated that 20,-0-

people went to the island and all
the hotels, restaurants, small shows
and danee halls did a rushing business.
The streets were crowded and scores of
street fakers and venders were out to
sell to the crowds frankfurters and the
novelties without which Coney Island
would lose half its charm.

weather Indication.
Chicago, Jan. 30. Forecast for Kan-

sas: Fair tonight and Tuesday; warm-
er in west portion tonight.

BIG: FIGHT IS ON.

House Has the Primary Bill

Under Consideration.

Stubbs Hopes, to Defeat tbe
"Split" Measure.

QUESTION AT ISSUE.

Lawrence Statesman Won't Con-

sent to ProTision.

Tote at Last Session on'.Primary
Bill Was Close.

It is practically conceded today that
the "Bolson" which the state senate
Injected into the primary election bifl
which it passed on Saturday afternoon
will be extracted by the house.

This poisonous matter which was in-

jected by the senate consisted of the
following: paragraph, which, it is sup-

posed, was intended to put Stubbs out
of the race for United States senator or
force him to take his choice of two
offices:

"No person whose name is printed on
the general election ballot at said elec-

tion as a candidate for any other office
Bhall be printed thereon as a candidate
for United States senator, nor shall the
name of any person be printed as a
candidate for United States senator on
more than one party ballot."

The house committee on elections,
which by a vote of 5 to 4, decided to
favor the November primary for
United States senator, refused to stand
for the antl-Stub- bs proposition.

The bill which the committee re-

ported to the house this afternoon, was
the Stubbs primary, except that it pro-

vided for the November selection of a
candidate for the United States senate.

It also made a change in the time
for the primaries for city officers, so
that city politics would not get mixed
up with state and national affairs.
There is no objection to this change.

At 2 o'clock this afternoon, the
house went into committee of the
whole for the purpose of fighting It
out on the primary law. Before the
fight commenced, tne leaders of both
factions got together and agreed upon
Marquis of Queensbury rules, and oth-

er details for the conflict. It was de-

cided that Representative Morgan
should move to substitute the com-

mittee bill for the Stubbs bill, and that
after fighting It out in the committee
of the whole, an opportunity would be
given immediately afterwards for a
roll calL

W. T. Morgan, leader of the faction
which is supporting the split primary,
said this morning:

"I am for a primary bill. I believe
that it is better to have the senatorial
fight' settled at tire time oi tire .Novem-
ber election, but I am opposed i to tha
provision of the senate bill which says
that no one whose name appears on
the state ticket shall be a candidate for
United States senator. The house
won't stand for that provision. We
are going to make a fight for the No- -:

vember primary, but if we are beaten,
I am for the primary law, anyway. I
believe in the primary, and if I can't
get exactly what I want, I am willing
to take the next best thing."

W. R. Stubbs, leader of the other
crowd, said this morning: "I believe
that the house will stand for a direct
state wide primary all on the same
dav. That is what people want. That
is the only kind that has been talked
of until the past few days. W. B.
Ham, A. C. Mitchell, Robert Stone, and
several other of the ablest lawyers on
the floor of the house believe that a
primary ot the time of the November
election is of very doubtful validity,
because it interferes with the secrecy
of the Australian ballot."

H. S. Thompson of Reno county, the
leader of the Democrats on the floor,
said this morning: "The Democratic
members have not decided what they
will do. but I expect that we will stay
together in our actions. I do not be-

lieve that we will any of us favor the
split primary proposition. We want a
secret ballot, and the people of the
state want a secret ballot. That is the
kind of a law the house passed at the
regular session, and the people favor
that law. We will not be inclined to
favor any law that does not have the
secret ballot provision."

The Caldwell primary bill is really
two bills. One is a bill of 10 pages,
providing merely for the nomination
of rjnited States senator on the day of
the November election. This is
senate bill No. 1.

Senate bill No. 2, also by Senator
Caldwell, is 42 pages in length and
provides the machinery for a complete
primary election, very similar to the
Stubbs bill. The Caldwell bill provides
for a primary on the first Tuesday in
August, 1908 and thereafter on the
first Monday in March for each even
numbered1 year, for the nomination of
state, county, township, congressional
end judicial officers, ana on the first
Tuesday in March for the nomination
of city officers in cities having over
6,000 population.

The Stubbs bill is 4 3 pages in
length, and provides that the primary
phall be held the third Tuesday of
May, 1908. and the first Tuesday in
March biennially thereafter, and on
the first Tuesday in March, 1909 in
cities having over 3,000 population.
Also the Stubbs bill includes the
nomination of United States senator.
Otherwise the Stubbs bill is almost
identical with Senate bill No. 2.

Considered purely as a matter of
good policy. regardless of political
consideration, it is dountful whether
there is much justification for the
provision or tne ijaiaweu dim wnicn
forbids anybody whose name is on
the ticket from being a candidate for
United States senator. Such a pro-
vision would prevent the "promotion"
of congressmen and other state off-
icials who had made good to the office
of United States senator. Such a pro-
vision would have disbarred both
Senator Long and Senator Curtis from
running, for they were both elected
from the loVer house.

Long would still have to figure on
running agrainst Hoch. Bristow, and
possibly Chief Justice W. A. Johns-
ton, but Long believed that under
section 12 of the act he could elect
his representative in a majority of the
represenatative and senatorial dis-
tricts, and thereby become the nomi
nee ot nis parry, iong counts on
superior organization to win and of
course that i? good politics. Of

- Source Stubbn is a candidate for .gov

pass any law impairing the obligation
of contracts.'

In concluding, Judge McPhersonholds as follows:
"The Missouri statute of 1907 is

void, because it allows a resident com-pany to sue in the federal court if
there is a federal question and deniesthat rieht to a nonresident company.

'Regardless of the last precedingstatement, the statute is void becauseIt seeks to take from the complaiifint
Its right to bring or remove a case tothe United States, which right isgiven by the constitution and the act
of congress which by article 6 of the
constitution is declared to be 'the su-preme law of the land, anything inthe constitution or laws of any state to
the contrary notwithstanding.'

"The statute is void because it Is
an effort to not only impair but to re-
pudiate the contract of the state made
with the company, by which it was In-
duced to come into the state, making
investments in large sums, and was
authorized to do a state business, butnow declaring that it shall not do such
business, thereby rendering it insolv-
ent, and taking from the people along
its line the use of a railway for state
business unless the company will sur-
render under coercion rights given it
by the national, constitution and valid
enactments of congress.

"This court recognizes the rule, that
presumptively all legislation Is valid.
But it is only a presumption, and In no
sense conclusive. This court recog-nlze- s

that all doubts should be solved
in favor of upholding legislation, but
there are no doubts in this case.

"This court recognizes that the sec-
retary of state will be enjoined from
doing what he Is commanded to do by
state legislation. But it is also well
known that if this court is in error,
there can be a reversal by the su-
preme court within less than a year of
time.

"There is but a single question pre-
sented. The complainant asserta
rights under the national constitution
and laws enacted by congress. The
defendant asserts rights under an act
of the Missouri legislature and Insists
that there Is no conflict.
' "This court holds that there Is a
conflict. And there being a confliV,
the one or the other must give way.
And the constitution and laws of con-
gress being the supreme law of the
land, of course the enactments of the
state must yield.

"The application for an Injunction
is sustained."

BENT'S PHILOSOPHY.

Murdock Says Can't Keep Bedheads
Out

Thomas Bent Murdock, the sage of
the Walnut river, editor of the El
Dorado Republican, and in evidence at
the gathering of statesmen says a
provision in the Caldwell bill bars cer-
tain redheaded cltzens from running
for office and accordingly can't pass.
Incidentally he says some other In-
teresting things, among . them that
courts ought not to assume authority
to declare any act of legislature un-
constitutional;- that a hundred words to
old tax law would make better one thannew, law; "that' a complete guaranty
bank 'deposit "law would be- to put all
property of every bank" shareholder a
pledge for security of deposits. Here
are Mr. Murdock's views In his own
words: :

"Can't bend a gun barrel so that It
will shoot around a hay stack. Not
even a Kansas legislature can do It.

"Can't keep Kansas redheads from
running for office. The legislature is
trying to do It. but will not succeed.
The alleged Caldwell split primary bill
bars W. R. Stubbs and Victor Mur-
dock. who are both redheaded, from the
senatorial race,, hut it will not pass.

"Can't make any primary election
law of much value unless It is com-
pulsory. Permit no man to vote who
is not registered; and make It impossi-
ble for him to get a certificate of regis
tration without attending and voting at
a party primary- - As we already have
laws providing how, when and where
a man may or may not smoke, drink,
chew, swear and lie we will have to go
further and compel him to respeot his
God, his country, his home and his flag
by voting at the primary.

"Can't pass a satisfactory bank guar-
antee deposit law that does not compel
every stockholder to back his bank
stock with every dollar of property he
owns. When a man goes Into the bank-
ing business compel him to kite all he
has for the protection of depositors and
there will be no bank failures.

"Can't amend the new assessment
and taxation law so that it will give
satisfaction. One nunarea woras aaaea
to the old law will make It a better
assessment and taxation measure than
the new law. Repeal the new law, ct

the old law with a hundred addi-
tional words and the taxpayers will be
thoroughly satisfied. .

"Can't find a word In our state con-

stitution which permits any court to
declare an act of the legislature uncon-
stitutional and the way to get the gov-

ernment out of the courts and back
Into the hands of the people is to Jar
the courts loose from technical decis-
ions The people are bigger than the
courts and they demand Justice instead
of technical poppycock decisions in the
interest of the tremendous rich.

circumlocution by"Why so much
legislative bodies? Why not dothlngs,
straight, square and honest? The

sin is hypocrisy. Why do
members of the legislature pledge the
people at home one thing while voting
the other thing here in Topeka? hy
do they do it? This is the impardon-abl- e

sin of hypocrisy with fire and
brimstone and smoke and ashes at the
other end of it."

NOTHING IN IT.

Washington Takes Xo Stock In Re-
ported Plot Against Fleet.

Washington, Jan. .20 The reported
plot to blow up one or more ships of

inontiK Vinttleshin fleet at Rio de
Janeiro is regarded at the White House
as a repetition oi one w un
schemes which are constantly being
presented to the secret service by per- -

a .-h-n niatm to nossess Information
which they are willing to part with
for a consideration., o creuence is
placed here in the existence of an act-
ual plot. It is understood the infor-
mation originated in Paris, from which
point it was communicated to the se-

cret service bureau of the treasury
department and through that medium
to Admiral Evans and the officials of
the South American country.

"Papa put up a hundred thousand to se-

cure the duke, and now he's married
someone else." '

"Ton hould have bousht him outright.
Serves vou right for trading on a mar-
gin." Life.

o.vote at a primary election not al-
lowed by the. Constitution, and that
they are unconstitutional and void.
The object of holding a primary elec-
tion by a "political party is to select
party candidates,,' and it is too plain
for argument", thai o voter shall be
permitted to vote at the primary elec-
tion of a political party unless he is
a member of Birch 'party, and unless
provision is made-- to 'prevent persons
voting at a primary election for the
candidates of a - party who are not
affiliated with such- - party, the whole
scheme of noiwlnating party candi-
dates by a primary election would fail,
because of being incapable of, execu-
tion.. In view Of the object for which
the primary election is held we have
hot been unable ,.to jdiscrver any con-
stitutional right of I which the voter
has been deprived by any of the fore-
going enactments.

"It is the duty of the legislature to
provide all such reasonable regulations
as will make the jprovisions of the
constitution effectual, and laws to pre-
vent fraud, undue influence or oppres-
sion, and to preserve the equal rights
of all from interference or encroach-
ment, have universally been sustained
by this court. . Sherman vs. People,
210 111. 552; Peeplervs. Board of Elec-
tion Commissioners supra.) The mem-
bers of the several political parties
must be .guaranteed: by-la- w the right
to select their candidates for office
with the samefreedom as they have
the right to : choose them after they
are nominated, or the primary election
at which they .vote for candidates is a
delusion and a fraud "upon the indi-
vidual voter. . . If the Independent voter
or the voter affiliating with an opposi-
tion party can vote at the primary
election of a party with which he has
no. political- - affiliation, r and thereby
control the nominations of a party to
which he is opposed and whose can-
didates he will vote against at the
polls, the freedom of the primary elec-
tion Is destroyed., What regulations
should be had to secure fair primary
elections must rest largely with the
legislature, and' the courts should not
override the discretion placed In that
branch- - of the government by the con-
stitution unless it clearly appears that
the constitutional rights of the indi-
vidual voter have been infringed upon.
We are of the opinion that the pro-
visions of the statute above referred to
are not . subject to constitutional ob-
jection.'.;'- .' tf V''-j- s

Voters .Ashamed: to Own Party.
''Why should a voter who does not,

for any reason, wish to declare his
party allegiance" or affiliation be per-
mitted to participate in the primary of
any party which- - nominates a candi-
date for United States senator, or any
other office? Under Ahe bill in ques-
tion no voter-i- s compelled to partici-
pate In a primary.' He could refuse to
do so, and should so refuse if his Re-
publicanism or -- his Democracy is of
such doubtful, brand that he is ashamed
to own and publicly proclaim it.:

"The right of a partisan' elector to
cast, and have-,airly- . counted, ..a vote
for his choice of candidates- - on his
party - ticket is as sacred as his prop-
erty rights. No law which deprives
him of the one;;-- , or robs him of the
other, is Just orehoild have a place
on' our statute., Waeks.N -

CHANCESE IjQQD ;
V

K. U. Will Probably Get That Twenty
Thousand Dollars.

Washington, Jan. 20. The chances
are very good of the University of
Kansas receiving an appropriation of
$20,000 at the present session of con-
gress for the loss of the old Free State
hotel at Lawrence.

This matter has been hanging Are
for 40 years, and it is now about to be
closed. The court of claims has found
the facts in this case, and an omnibus
bill has already been introduced in the
house of representatives. When it
reaches the senate. Senators Long and
Curtis intend to see that the universi-
ty claim is included in the bill.

The Free State hotel case Is a nota-
ble one. The structure was built by the
New England Emigrant Aid society of
Massachusetts. This institution was in
the hands of such men as Eli Thayer,
S. C. Pomeroy, afterwards United
States-senato- from Kansas, and the
Rev. Edward Everett Hale, then, and
now, president of the society. Dr. Hale
is now chaplain of the senate, and was
much interested in the assignment of
the claim from the society to the Uni-
versity of Kansas and the subsequent
tortuous passage the claim had through
congress and the court. . - -

The hotel was razed to the ground by
United States Marshal Donaldson and
his deputies about May 20, 1856, nearly
52 years ago. It was later developed
that the marshal and his posse were
acting on the findings of a federal
grand Jury sitting at Lecompton. The
United States court, the jury, and the
marshal's force were part of the
Franklin Pierce administration, which
was proslavery and anti-Kansa- s. Hence
the way the claim first saw light.

After having been in congress for
many years, the Free State hotel claim
was finally sent by a senate bill to the
court of claims, under the Bowman and
Tucker acts, for a finding of fact. About
a year ago, the case was threshed out
in the court, all attorneys, by the way,
being Kansans. The government was
represented in resisting this claim by
.TnVm O. ThomDson of Pratt, assistant
to the attorney general in charge of
claims, and recently appointed by the
president to be assistant attorney gen-

eral of the United States. The Univer-Rlt- v

of Kansas, or rather the state, was
represented by John C. Nicholson of
Newton, state Claim agem.. nu siu
by Edward C. Colladay of Hutchinson,
member of a local law firm employed
hv Mr. Nicholson to assist in this case.

In 1897 the New England Emigrant
Aid society, almost despairing of ever
collecting the claim, which had been
continuously in congress since the
Thirty-sevent- h congress, or the year
1861, assigned the claim to the regents
of the university.

The court of claims found all the
facts ailesred to be correct, and the
clerk certified the same to the congress
4ua hrut a year ago. since then ef
forts have been made by Senator Long
M4 other KMns secure its pay
ment. No gooa upiiuuuBuj was pre-

sented unr!l this session, - when the
house of representatives decided to
have an omnibus claims bill, into which
when it reaches the senate, the total
claim may go.

This will be quite an addition to the
university funds, and will also settle,
after more than 50 years, a claim grow-
ing out of the bitter territorial days
which was founded on Justice. Credit
belongs to former United States Sena-
tor Harris, to Senators Long and Cur-
tis, and to State Agent Nicholson and
Mr.Colladay.his assistant, for the prom-
ise of favorable outcome that the case
now presents.

STATE JENJOINED.
Judge McPherson Declares Yoid

and Unconstitutional

A Statute Passed by the Legis-
lature of Missouri.

ASKED BY RAILROADS

To Prevent the Forfeiture of
Their Charters

For Transferring Suits to the
Federal Courts.

Kansas City, Mo., Jan. 20. Judge
Smith McPherson, in the United States
district court here, has declared void
and unconstitutional the statute passed
by the Missouri legislature in 1907, for-
bidding foreign corporations from
transferring suits brought against them
from the state to the federal courts
upon pain of forfeiture of their char-
ters.

The application of the Rock Island,
the Santa Fe. the St. Ixinls. TCunsaR
City & Colorado, the Milwaukee & St.

i, ana the Chicago & Alton railway
companies for an injunction to prevent
John E. Swanger, secretary of state,
irom enrorcing the law was granted by
the court.

The Missouri law unon which todav's
decision is based provides, specifically,
that If any foreign, or non-reside- nt rail-way corporation, created and existing
unaer me laws or any other state and
doing- a railway business from one
point in the state to another point
within the state, shall, without the
written consent of the other party, re-
move a case from the state court to a
United States' court or shall without
said written consent institute any suitagainst a citizen of the state, in any
federal court then the secretary of
state shall revoke the license to do bus-
iness from one point within the state
to any other point within the state,
either in carrying passengers or freight.
And doing such business shall subject
it to a penalty of not less than 2,000
and not more than 10,000 dollars for
each offense. And such disability shall
continue for five years. It is alleged in
this case that complainant Is about re-
moving a case and the secretary will
follow that by revoking its right to do
business. The defendant contends that
this in effect Is an action against the
state, in violation of the eleventh
amendment to the constitution. The
complainant contends that the act of
1907, Impairs Its contract with the state,
and denies it the equal protection of
the laws if enforced.

Judge McPherson In his decision goes
Into tha law Af the case at great length
and quotest--: freely Cfrom .previous, de-

cisions to. sustain his position,
Different From Wisconsin Case.

; Judge McPherson cited a decision
of the Wisconsin state supreme
court, which upheld a state statute
under which an Insurance company's
charter had been revoked for remov-
ing a case to a federal court. In this
case, however, he says the company
had no property in the state and had
made no investments therein.

"In the case at bar," he says, "a
license to do business is not the ques-
tion. Each of the companies invested
millions of dollars and it is now in
the state and can not remove. To
prevent it from doing business means
appropriating Its property or destroy-
ing it without making any compensa-
tion therefor. It was invited to come
into the state, and was told by the
laws then in force, that ' it should
have the same and like standing as
resident companies, with benefits as
great, and 'with burdens no greater.
After these investments had been
made and which can not be with-
drawn, it is declared by legislation
that no kind of litigation shall be car-
ried on by it in any court other than
the state courts, but leaving to the
railway corporation organized under
the laws of the state, to go to the na-
tional courts with its litigation of all
kinds arising.

Some of His Reasons.
The decision In part follows:
"This court is mindful of the criti-

cism by many laymen, as well as by
many lawyers, to the effect that Unit-
ed States courts have no right, nor
even the power, to decree the invalid-
ity of state statutes. The argument,
or rather the talk, is that the people
know what they need and that their
representatives in legislature assem-
bled alone should determine what
statutes we must have. And when so
determined and evidenced by legisla-
tive enactment that the courts should
not interfere by decree and thereby
thwart the legislative will. In other
words, that it is well to. limit the pow-
ers of executives and courts, but a
written constitution restraining legis-
lative bodies Is all wrong and that
Great Britain has the model govern-
ment."

"Officers of the state," continued
Judge McPherson in his decision,
"too often decry the power of the na-
tion. 'State rights' is their shibbol-
eth." He added: "The most attractive
argument to some lawyers of recent
days is that the state courts alone in
the first instance should pass upon
the question as to the validity of state
statutes with the right of the defen-
dant party to carry the case for final
decree to the supreme court of the
United States. Such arguments are
plausible, are convincing to many
good people, but are so dangerous as
to amount to a heresy. It is the ex-

treme of state's right in a new form
under the laws and constitution of
the United States. The state corpor-
ation organized under its laws, may
sue or be sued in any court, state or
national, if there is a federation ques-
tion but a foreign corporation doing
business as a competitor must at all

be subject to the state courts;
or if it ventures into a national court,
tv,n all investors lose all." Judge
Mphprmn here cited the case of
Barron versus Burnside, 121 U. S.

186 which arose under an Iowa stat-f- .'
mnrh like and in principle the

same as the Missouri statute. The
supreme court held the statute to be
void. He aans:

Statute Is Void.
"On the foregoing the case at bar

could be safely grounaea. out ior an-

other reason the statute is void as
heincr in conflict with the national con
stitution, in that it is repugnant to tne
provision which reads, 'No state shall

Takes Up the Yarious Standard
Objections.

ANSWERS IN DETAIL.

Says Senators Must Be Choice
of Districts.

Why Bill Does Not Conflict With
Australian Law.

When Senator Caldwell's attention
was called to the interview of M. F.
Amrine in this morning's Capital, in
which Mr. Amrine objects to what he
terms, ''the spilt primary bill," because
it makes the legislative and senatorial
districts of the state the unit in the
primaries to be held for the nomination
of United States senator, instead of the
state at large. Senator Caldwell said:
Senators Choice of Legislative District.

"So long as the constitution provides
that United States senators shall be
elected by the legislature in Joint sea-sio- n,

why should not the senators and
representatives receive their Instruc-
tions from the respective parties to
which they belong, as to whom they
shall vote for In Joint session "for this
office? .

"From whom do those senators and
representatives derive their power to
cast their ballots for United States sen-
ator? From whence should they re-
ceive their instruction? From the peo-
ple of their respective districts, or from
the people as a whole? 'Most certain-fro- m

those who elected them and from
none other.' To mo it seems preposter-
ous for the state as a whole to instruct
the legislature, whose members are
elected by their respective constituents
to whom they owe allegiance. So far
as I am Individually concerned, I much
prefer to receive my instructions as to
whom I shall vote for In joint session,
for the election of the United States
senator, from the voters of the Thirty-thir- d

senatorial district, rather than
from the voters from the state at large,
or from any other district. "

"What senator or representative
would dare question the right of his
constituents to instruct him in this
way. Holding a primarily representa-
tive office by their suffrage, why
should not he gladly, welcome instruc-
tion from them? On the other hand
suppose a Republican nominee for
representative should declare in ad-
vance of the election, that he would
not, if elected, vote for the candi-da- r

for faulted States senator, whom
theRepublicans of his district, .by a
vote of two to one should oeciare to
be their choice? Would he stand
much show of being elected?

"Under the state-wid- e plan for
which Mr. Armine is such an ardent
advocate, the voters of the cities In
the eastern portion of the state would
be hauled' to the polls in such num-
bers as to overwhelm the people of the
sparsely settled districts of the central
and western portions. Is it right to
give to the people of these cities the
power to use the means and influences
with which they are favored, to defeat
the wishes of the voters of the legis-
lative and senatorial districts in their
choice of candidate for United States
senator? This plan should be styled a
scheme to deprive the people of the
legislative and senatorial districts of
the state of the right to assist in the
selection of candidates for their
respective parties, and confer it upon
the packing house vote of Wyandotte
county, and the floating vote of the
cities of the eastern part of the state.

"The Republican vote of the state
is about i65,000, while the vote of
that party 'in each representative dis-

trict is about one per cent or 1,650.

Is it possible that any considerable
number of voters who elect these
representatives, prefer to have their
votes counted as one in 165,000 rather
than one in 1,650, in determining who
shall be the candidate of their party
for.the office of United States senator?

Answers Objection to Later Date.
"Mr. Armine objects to senate bill

No. 1 because under its provis-
ions the people of the re-

spective parties declare their choice
for United States senator in a pri-
mary held at a later date than that on
which candidates for the legislature
are nominated.

"Why should legislative and sen-

atorial candidates be asked or re-
quired to advocate the claims of any
candidate for United States senator.?
Tinder the 'split' plan of a primary
election, if the candidate for the leg--

islature is asked what candidate he
favors for United States senator, is he
not placed In a position to answer: "It
is up to the people of the district and
not to me?' Under this plan the voters
of the respective parties instruct their
representatives for whom to vote, and
legislative candidates should not use
their power and influence in favor of
or against any candidate for the Uni-
ted States senate.

Candidates for Two Offices.
"As to the objection of Mr. Am-

rine that a candidate can not run for
congress, or any other office and at
the same time be a candidate for
United States senator, it is proper to
ask about how far in the race a can-

didate running for two offices would
get in anv kind of a primary election?
In fact, no direct primary bill that
has yet been presented to the legisla-
ture for enactment into law contains
a provision that would enable the
candidates to thus stand for two of-

ficer at "the same time. .
As to Conflict Wtth Australian Law.
"As to the objection to that part of

the 'split' bill which is said to con-
flict with the Australian ballot law, I
quote from the opinion of Chief Justice
Hard, of the Illinois court of appeals in
Rouse vs. Thompson, treasurer of Cook
county:

" 'Any person desiring to vote for a
primary election shall state his name,
residence and party affiliation to the
primary judges, one of whom shall
thereupon announce the same in a dis-
tinct tone of voice, sufficiently loud
to be heard by those present in the
polling place, and no person who re-
fuses to state his party affiliation
shall be allowed to vote at a primary
election: and the contention is made
that all of said provisions - place
limitations upon the right of the voter


